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Catherine Walker: Needham & James’
partner and head of department, Catherine has
more than 20 years’ experience in all aspects of
family and child law. She is a member of the
Law Society’s Family Law Panel.

catherinewalker@needhamandjames.com

Kate Brooks: A former marketer for a blue
chip company, Kate is now a solicitor with
Needham & James. She specialises in all
aspects of family law, including pre-nuptial
agreements and cohabitation agreements.

katebrooks@needhamandjames.com

Roger Austin: A founding partner of
Needham & James, Roger has built his
reputation over 30 years as litigator and
advocate. In terms of matrimonial law, he
regularly prepares divorce cases and ancillary
relief applications, including children’s
applications and represents clients in the courts.

rogeraustin@needhamandjames.com

Our approach
Child welfare lies at the heart of the UK’s family legal
framework, and the Children Act 1989 provides for the
continuation of parental responsibility for divorcing and
separating parents until a child reaches 18.

The same law also requires the Court to make only those
orders that work in childrens’ best interests. 

Needham & James adheres to this ethos. Whilst recognising
that this can be one of the toughest times to be a parent, we
are keenly aware that the interests of the children should be
considered paramount. 

We, therefore, actively encourage parents in dispute to adopt
a constructive and conciliatory approach in this respect.

Where appropriate, we can make referrals to mediation
services so that partners can discuss any issues with an
independent person with a view to reaching a mutually
satisfactory agreement, and thus avoid Court proceedings. 

Where there are fundamental differences in the parents’
views, there is always the option of recourse to the Court for
judgment. 

Either way, we can help you to understand your parental rights
and responsibilities, to make decisions and come to a final
agreement. 

We will also help debunk some of the myths around child
maintenance and child custody, about how property and the
family home might be dealt with as well as providing advice
and support in dealing with finances.

Finally, as required, we will represent your interests at every
stage of the Court process, making your case using our
powerful advocacy skills.

Welcome to Needham & James
One of the main concerns for any parent going through the
trauma of relationship breakdown is the continued wellbeing
of their children.

Our team of highly qualified family lawyers has extensive
experience dealing with matters relating to disputes over
children, both inside and outside the Court. We can help you
reach a legally binding agreement about how arrangements for
the care of your offspring will work in the future.

Carla Hull: As a  solicitor-advocate, Carla can
represent clients in the higher courts. She is
also one of the few people in the UK fully
qualified in collaborative law. A partner at
Needham & James, she advises on family law
disputes, including cases with an international
dimension, and is a member of Birmingham
Law Society’s International Committee.

carlahull@needhamandjames.com
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The Legal Process
Where parents are married at the time of the child’s birth, in
law, they are both automatically assumed to have parental
responsibility.

Where parents are not married, the mother is always deemed
to have parental responsibility.  Following a change in the law
unmarried fathers who have children born after 1 December
2003 and whose names are entered onto the birth certificate
also have automatic parental responsibility.

Following separation or divorce, the Court usually leaves
parents to agree their own domestic arrangements for the care
of their children. In the case of divorce, however, the Court
must be satisfied in writing that appropriate arrangements are in
place before the divorce is granted. 

When a separating couple cannot agree on any aspect of care
provision, application can be made to the Court which has the
power of intervention to resolve the dispute.

The Principle of Paramountcy
When the Court is considering an application relating to the
upbringing of a child, they have a duty to consider the welfare of
the child as paramount. 

The concept of welfare is not defined in the Children Act 1989
but the following factors which constitute the ‘welfare checklist’
are used as a basis by the Court to assess how the child’s best
interests can be served: 

• the ascertainable wishes and feelings of the child – in light of
his or her age and understanding

• the physical, emotional and educational needs of the child

• the likely effect of any change on the child’s circumstances

• the age, sex, background and any other characteristics which
the court considers to be relevant 

• any harm which the child has suffered or is at risk of suffering;

• how capable the child’s parents (and/or any other relevant
person) are of meeting the child’s needs

• the range of powers available to the court.

The Court Process
Either or both parents can make an application to the Court
for an order dealing with matters such as residence, access and
contact, or in relation to a specific issue such as schooling or a
name change.

Parents can also apply for a prohibitive steps order preventing
a particular action by one parent such as removing a child or
children from the other parent’s care and control. 

As part of the process, both parents are usually required to
attend a conciliation appointment which provides an
opportunity to confer with a Child and Family Court Advisory
and Support Service (CAFCASS) officer.

Current trials running successfully in the Midlands, could lead
to conciliation being introduced as the first stage in the process
in order to give the parties the maximum opportunity to
resolve matters without further recourse to the Court.

If round table discussions prove fruitless, the district judge or
magistrate will order a welfare report to be prepared, drawing
from the independent observations of CAFCASS on how the
best interests of the children will be served. 

A date for a final hearing is then set at which the Judge will
make an informed decision about future arrangements, to
which both parties will be required to adhere.

At all stages of the proceedings, if the couple can agree
between themselves, they can halt the court process.
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Your questions answered
Q. Who can make Children Act applications to the Court?
A. Any interested party with concerns about the welfare of a

child may make a Children Act application to the Court,
including family members such as grandparents.  However,
in these special cases they may have to be granted leave of
the Court before being allowed to doing so.

Q. Can children express their own preferences about their
future care?

A. Children and young people may apply to the Court for a
Children Act order with the permission of the Court,
provided they can demonstrate sufficient maturity and
understanding as to the nature and consequences of making
such an application.
Children Act applications often involve the use of a
CAFCASS officer to provide the Court with an objective
assessment of what is in the child’s best interests and to
ascertain the child’s wishes and feelings. 
However, it is concerning that in uncontested cases there is
no formal way in which children can express their views
even if they wish to do so.

Q. Can an unmarried father take on legal parental responsibility?
A. Unmarried fathers who are not named on the birth

certificate have three options if they wish to be considered
as having parental responsibility in the eyes of the law: they
can marry the mother, enter a voluntary agreement, or
they can apply to the Court for an order. 

Q. My partner is violent – will the Court still insist that the
children visit him?

A. The general view is that it is in the best interest of children
of all ages to see their absent parent for a reasonable
amount of time each week, to stay with them overnight,
and to go on holiday with them. The Court will normally
uphold this right, even when the other parent strongly
disagrees. However, in the event of domestic violence, the
Court makes a special case and the potential risk to the
child will need to be assessed professionally.  In some cases
it will be appropriate for social services to be involved.  
This decision could be considered by the Court, the parties’
legal representatives and CAFCASS.

Q. What is the process of securing a contribution for the
children’s upkeep?

A. Upon separation, child maintenance can be agreed
between the parents.  If there is a dispute, or if the parent
with whom the children is living is on income support an
application may be made to the Child Support Agency
(CSA), who follow a formula for calculating what an absent
parent should pay, based upon his or her financial
circumstances and the number of children. From 2010 or
2011 it is expected that the CSA will be replaced with the
Child Maintenance and Enforcement Commission (CMEC)
which will have extended powers and use a different
formula to assess the level of payments.

Useful sources 
of further information:
Advicenow family mediation: www.advicenow.org.uk

Citizens Advice Bureau: www.citizensadvice.org.uk

Collaborative Law: www.collablaw.org.uk

Coventry & Warwickshire Family Mediation: www.cwfm.org.uk

Family Mediation Helpline: www.familymediationhelpline.co.uk

Her Majesty’s Court Service: www.hmcs.gov.uk

The Law Society: www.lawsociety.org.uk

Parentline: www.parentlineplus.org.uk

Relate: www.relate.org.uk

Resolution: www.resolution.org.uk

'This Advisory leaflet has been prepared for general interest and it is
important to obtain professional advice on specific issues'

N&J 8pp DL separation and children c.qxd  3/3/08  19:16  Page 7



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


